INTERNATIONAL CIVIL LIBERTIES
MONITORING GROUP

COALITION POU‘B,I.;A*S‘TIRV,EII.I.ANCE
INTERNATIONALEDES LIBERTES CIVILES

January 29, 2021

The Right Honourable Justin Trudeau
Prime Minister of Canada

80 Wellington Street

Ottawa, ON KI1A 0A2

The Honourable Bill Blair
Minister of Public Safety
269 Laurier Avenue West
Ottawa, ON K1A 0P8

Via email

RE: Terrorist Entities List and combatting white supremacist and hate-based violence
Prime Minister Trudeau and Minister Blair:

We are writing to you regarding your recent comments on adding violent white nationalist
organizations to Canada’s Terrorist Entities List.

We applaud your government’s commitment to combatting hate-based violence and fighting
against racism and white supremacy. This is an issue that has been ignored for much too long by
governments and law enforcement agencies at all levels, and it is clear that there is a need for
concrete and immediate action.

However, we are concerned with your government’s stance that this solution should include the
use of anti-terrorism laws, including the Terrorist Entities List. This law and others have been
decried by legal experts, civil liberties organizations, and racial justice advocates as threatening
the fundamental rights of Canadians and people in Canada, and perpetuating the racism,
xenophobia and Islamophobia inherent to the “War on Terror.”

The Terrorist Entities List, in particular, has been criticized for being a rights-violating and
politicized process that allows for decisions to be made behind closed doors, based on secret
information that does not need to meet the legal standard of evidence, and which can be withheld
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from the listed entity on vague grounds of “injuring national security.” Such secrecy undermines
the justice system and prevents the accused of mounting a proper legal defense.

Moreover, the discretionary nature of which organizations are added to the list is highly
problematic, and has resulted in the list perpetuating the harmful idea that terrorism and violence
are primarily associated with non-white, non-western and non-Christian communities. This is
despite the fact that there has been a documented rise in white supremacist violence worldwide.

The answer instead lays in the calls that have gone out from civil liberties, anti-racist and legal
experts since 2001: there are tools in Canada’s criminal code that can be used to protect our
safety and address organized violence without needing to resort to anti-terrorism laws which
undermine due process and violate our rights under the Charter of Rights and Freedoms.

Many of these were included in submissions regarding the Anti-Terrorism Act, 2001, as well as
the review of the Act three years later. These were well-documented in the dissenting opinion to
the 2007 report on the review of the ATA, “Rights, Limits, Security: A Comprehensive Review
Of The Anti-Terrorism Act And Related Issues.” In their dissenting opinion, then-MPs Joe
Comartin and Serge Ménard write:

The Canadian Bar Association, in the brief it tabled when the Anti-terrorism Act was
being reviewed, pointed out that “[t]he government currently has many legal tools to
combat a terrorist threat” and that “existing provisions of the Criminal Code provide an
impressive arsenal to combat terrorist organizations”.

The Association’s brief included the following examples, which were put before us again

by the Civil Liberties Union:
* Section 2 of the Criminal Code: definitions of “criminal organization,” “‘criminal
organization offence” and “offence-related property” (proceeds of crime); [ ...]

e Section 17: removal of “compulsion” as a defence for certain offences, including
piracy, causing bodily harm, kidnapping, hostage-taking, etc.;

* Section 21: participation in an offence by persons who aid or abet, conspiracy;

* Section 22: participation by persons who counsel the commission of an offence;

* Section 23: accessory after the fact;

* Section 24: attempt. [...]
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[A]nd offences relating to firearms and other weapons, set out in Part I1I:

*  Section 430(2): mischief that causes actual danger to people’s lives, subject to life
imprisonment;

* Section 431: attack on official premises, private accommodation or means of
transport of an internationally protected person, subject to imprisonment for 14
years;

* Section 433 et seq.: arson and other fires;

* Section 495: the power of peace officers to arrest without warrant, where there
are reasonable grounds to believe that the accused has committed or is about to
commit an offence.

Obviously we could also add all the provisions involving any kind of homicide.

Legal experts Kent Roach and Craig Forcese make a powerful argument in a 2018 article calling
the Terrorist Entities List “yesterday’s law,” writing:

[E]xecutive listing raises unresolved constitutional doubts in Canada, prompting
concerns that reliance on proscription may be more trouble than it is worth. Listing has
also been used with respect to individuals, but such listings in Canada have already
produced false positives, perhaps because of the due process deficits of listing by the
executive. In many respects, therefore, terrorist group listing is yesterday’s law,
problematic and of marginal utility.”

Since 2002, our coalition of 45 Canadian organizations has called for the end to anti-terrorism
laws that allow for the use of secret evidence and hearings. Civil liberties and legal groups like
the BC Civil Liberties Association, the Canadian Civil Liberties Association, la Ligue des droits
et libertés and the Canadian Bar Association have all denounced the Terrorist Entities List, many
calling for its abolition, laying out in multiple briefs to Parliament the ways violent organizations
can be held to account while ensuring the integrity of our judicial system.

! Comartin, J. and Serge Ménard. “Rights, Limits, Security: A Comprehensive Review Of The Anti-Terrorism Act And
2 Craig Forcese & Kent Roach (2018) Yesterday’s Law: Terrorist Group Listing in
Canada, Terrorism and Political Violence, 30:2, 259-277, DOI: 10.1080/09546553.2018.1432211
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The rise of white supremacist and hate-based violence must be addressed forcefully and head-on.
We fear, though, that using tools that violate fundamental rights and which have served to
support the racist and xenophobic tropes that these groups promote will not lead to a safer, more
just society. Adding more white supremacist groups will not undo the legacy of harm caused by
these laws, and will undermine efforts to address rights violations in the future — including when
such laws are used for political ends or in ways that reinforce racism and xenophobia.

Future Canadian governments could easily take advantage of a growing acceptance of the
Terrorist Entities List to add those fighting for justice — but against their political interests — to
the list, including Indigenous and environmental organizations, or those fighting for racial
justice. And we would be left without credibility to challenge them.

There are other options on the table, including strong proposals to use and improve upon existing
criminal code provisions and anti-hate legislation, without recourse to anti-terrorism laws.

We therefore urge your government to combat white supremacist and hate-based violence by
focusing on laws and regulations that increase the security of people in Canada all while
protecting their rights, and disavowing the use of anti-terrorism laws such as the Terrorist
Entities List.

We also reiterate our long-standing call that your government ends the use of the Terrorist
Entities List entirely, in favor of other measures that prohibit criminal activity, criminal
organizations and violent crimes.

We appreciate your consideration of our concerns, and would be happy to discuss this issue with
you further.

Sincerely,

////.%///77' -

Ti cSorley
National Coordinator
International Civil Liberties Monitoring Group
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